One Commerce Plaza Charles J. Gottlieb
Albany, New York 12260 Partner
518.487.7600 518.487.7612

cgottlieb@woh.com

August 16, 2024

VIA EMAIL (ZBA@Washingtonny.org) & FEDERAL EXPRESS

Chair John Parisi and

Members of the Zoning Board of Appeals
Town of Washington

10 Reservoir Dr.

Millbrook, New York 12545

RE: Appeal of Building Permit - Cease and Desist
Property: 749 Stanford Rd., Town of Washington
Tax Map No. 135889-6666-00-727971-0000

Dear Chair John Parisi and Members of the Zoning Board of Appeals:

Our office has been retained by Lisa Biase and Lou Casciano (the “Appellants”), the
owners of property located at 5515 Route 82 in the Town of Washington. On August 12, 2024,
the Appellants realized that a large-scale solar field was being constructed immediately across
from their property on lands known as 749 Stanford Road in the Town of Washington (SBL
135889-6666-00-727971-0000) (the “Project Site”) without any notice or the ability to participate
in any review process. It is apparent that the owner of the Project Site, August Madeline Fields,
LLC (“Developer™), has violated the Town’s zoning regulations and is constructing an unlawful
solar field in the front yard of the Project Site, which is visible from Route 82, and clearly visible
from the Appellants’ single-family home across the street.

We submit this letter to formally appeal the issuance of the any building permit granted by
the Town’s Building Inspector & Zoning Administrator (“Building Inspector”) for the construction
of said solar panels, which appear to have been permitted in violation of Local Law 1 of 2018,
known as the “Solar and Wind Energy Law.” See Exhibit A [Solar and Wind Energy Law]. It
must be noted that, on August 12, 2024, the Appellants repeatedly contacted the Building Inspector
seeking more information related to the installation of solar panels on the Project Site and were
advised to formally issue a Freedom of Information Law (“FOIL”) request. See Exhibit B
[Correspondence with Building Inspector]. Since that time, the Appellants have retained our firm



to assist with obtaining additional information and seeking a determination from the Town that the
Developer must cease and desist installation of the solar panels and obtain the necessary permits
as noted below. That is the basis of this Appeal.

My office has submitted a FOIL request on August 16, 2024 requesting all records and
approvals related to the Project Site. See Exhibit C [FOIL Request]. However, given the urgency
of the matter and the significant impacts that the solar panels have on the Appellants’ land, we
make this Appeal while the FOIL request remains outstanding to preserve our client’s rights. As
noted below, on its face, the installation of the solar panels is in violation of the Solar and Wind
Energy Law and must be stopped immediately. This Appeal is being made pursuant to New York
Town Law §267-a(5)(b) within 60 days of the Appellants being on notice of activity pursuant to
the issuance of the building permit, which was granted to the Developer.

Further, while we wait for the FOIL request (because the Building Inspector did not
forward the relevant building permit upon request), New York Town Law 8§267-a(5)(b) requires
that the Building Inspector “transmit to the board of appeals all the papers constituting the record
upon which the action appealed from was taken.” Once the ZBA has obtained said record, and or
when the Appellants receive the FOIL request documents, we reserve the right to supplement this
Appeal.

Our firm could not locate any application forms or appeal fees for the instant Appeal.
Please forward any required application forms and required fees and they will be submitted upon
receipt. That said, in New York, the absence of application forms or the required fee does not
result in this Appeal being null and void or untimely. See Milnarik v. Rogers, 298 A.D.2d 637,
639 (3d Dep’t 2002) (holding that “[a]lthough petitioners failed initially to use the required form,
the notice of appeal substantially complied with the procedural requirements of the Code and no
prejudice was inflicted upon the ZBA. Therefore, petitioners should not be deprived of their right
to appeal.”); Highway Displays, Inc. v. Zoning Bd. of Appeals of Town of Wappinger, 32 A.D.2d
668, 668 (2" Dep’t 1969) (holding that “[t]he fact that their appeal was started on an unofficial
form is of no consequence or materiality since the proceeding and its object were communicated
to petitioner and the local officials concerned therewith.”).

Lastly, despite the date that the building permit was issued, this Appeal is timely
considering that the Appellants learned of the illegal activity on August 12, 2024. See Highway
Displays, Inc., 32 A.D.2d at 668 (holding that “the property owners' appeal was timely taken, since
it was actually commenced within 30 days after they received notice of petitioner's activities in
pursuance of the privilege accorded to petitioner by the permit.”).

This Appeal sets forth that the installation of the large-scale solar panels on the Project Site
is in violation of the Town’s regulations, and as such, the Town must order the Developer to cease
and desist from continuing the installation or operation of the solar panels until properly reviewed
and permits are obtained.
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The Appeal

1) The Project Site is Non-Residential and, Therefore, Site Plan and Special Use Permit
from the Town Planning Board is Required

By email dated August 13, 2024, the Building Inspector informed the Appellants that:

They have a permit for this installation. Per the Solar and Wind law,
it falls within the 110% rule, due to it meeting set back requirements
for both the solar law and the zoning district, no public hearing for
a variance was required. I am aware that it falls within 300" of the
public road and as such, a screening plan was filed with the
application and they will be planting trees to block it from view. No
Certificate of Compliance will be issued without the screening being
in place at the time of inspection.

See Exhibit B [Correspondence with Building Inspector]. Therefore, it appears that the only
permit that was required for the installation of the solar panels was a building permit. A review of
Planning Board minutes indicate that the Developer was not required to obtain site plan or special
use permit from the Planning Board. Further, the Appellants were never provided notice of any
such applications or related public hearings.

However, pursuant to Solar and Wind Energy Law § 6(D)(5), “Ground-Mounted Solar
Energy Systems for a Non-Residential Property shall require a special permit and site plan review
under the Zoning Code or other land use regulations.” A “Non-Residential Property” is defined
as “[r]eal property that is not considered Residential Property.” Solar and Wind Energy Law § 3.
A “Residential Property” is defined as “[r]eal property that is primarily used for residential
purposes and contains a one- or two-family residence.” Id. [Emphasis added].

It is our understanding that the Project Site is a “Non-Residential Property” pursuant to the
above definitions and therefore the installation of the ground mounted solar systems required site
plan and special use permit review, with the associated public hearings. It is evident that this did
not occur, yet a building permit was issued by the Building Inspector. Putting aside the fact that
we believe the owner of the Project Site, Mike Pryor, has a principal address in Westchester
County, from what we can tell, the Project Site is used for the following non-residential uses:

1) The Project Site’s use designation on the County’s data base is as a “special farm” not
a single family or two-family residence. This suggests that the principal use for the
property is not as a single- or two-family home, but for commercial farm operations.
See Exhibit D [Dutchess County Land Records].

2) The Appellants also have reason to believe that the Developer leases portions of the
Project Site to an organization that manages therapy horses.

3) The Project Site is also known to host a commercial tree farm operation known as
Acadia Fields.
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In accordance with the above, it is known throughout the community that commercial
operations exist on the Project Site, which would classify the Project Site as a Non-Residential
Property pursuant to the Solar and Wind Energy Law. Given the asserted host of potential
commercial uses and/or tenants on the Project Site, it cannot be said that the Project Site is
“primarily used for residential purposes.” While the FOIL results will shed more light on the
commercial uses being used on the Project Site, the above raises a question of fact that must be
reviewed and determined by your Board during this Appeal. It is evident that site plan review and
a special use permit are required for the installation of the solar panels.

2) The Building Permit Should Not Have Been Issued Without Review of the Required
Landscape Plan and is Therefore Invalid.

Regardless of whether the Town classifies the Project Site has a “Residential Property” or
a “Non-Residential Property,” the installation of the solar panels violates the Solar and Wind
Energy Law, which requires the following:

Residential Property: For Residential Property, the Solar and Wind Energy Law requires
the following:

Subject to the terms set forth herein, a Ground-Mounted Solar
Energy System for a Residential Property shall not be visible from
any public road or from any other parcel. If a Ground-Mounted
Solar Energy System for a Residential Property would be visible
from any public road or other parcel, the Ground-Mounted Solar
Energy System shall be screened from view at all times by existing
vegetation or topography or through the use of architectural features,
earth berms, landscaping, new plantings, fencing or a combination
thereof. Plantings used for screening shall be of such a height and
width, at the time of planting, so as to obscure the Ground-Mounted
Solar Energy System from public roads and such other parcels.
Notwithstanding anything herein to the contrary, a Ground Mounted
Solar Energy System for a Residential Property may be visible from
another parcel if:

a. the Ground-Mounted Solar Energy System is at least 300 feet
from the affected parcel, or

b. The owner of the affected parcel consents in writing (the
"Consent") to the Ground-Mounted Solar Energy System.

See Solar and Wind Energy Law § 6(C)(3).

Here, the constructed solar panels are significantly visible from the Appellants’ property.
See Exhibit E [Pictures from Route 82 and Appellants property]. In addition, the solar
panels are visible from the second story of the Appellants’ single-family residence.
Admittedly, the Building Inspector stated in an email dated August 13, 2024 that “l am
aware that it falls within 300" of the public road and as such, a screening plan was filed
with the application and they will be planting trees to block it from view. No Certificate of

4894-5262-0477,v. 1



Compliance will be issued without the screening being in place at the time of inspection.”
See Exhibit B.

Based on the lack of information provided, we appeal the building permit to the extent that
the landscape plan provided cannot block the views from the Appellants’ property as
required by Solar and Wind Energy Law 8 6(C)(3). It would be seemingly impossible for
the Developer to block such views from the Appellants’ residence. The ZBA should review
the landscape plan provided during this Appeal and mandate that visual renderings are
provided. The Appellants should also have the ability to review the landscape plan
considering they are most adversely impacted. It should be noted that the Developer never
asked for the consent of the Appellants or even attempted to contact them in any manner.

In addition, the ZBA should consider alternative locations for the proposed solar
development. The Project Site is approximately 390 acres with several open and flat fields.
It is hard to believe that the Developer could not have located the solar panels in a manner
consistent with the Solar and Wind Energy Law. By this Appeal, the ZBA should mandate
the solar panels be located in compliance with the Town regulations and protect the
Appellants viewshed. It should also be noted that other surrounding residents have similar,
if not worse, views of the proposed solar panels.

Non-Residential Property: For Non-Residential Property, the Solar and Wind Energy
Law required the following:

Subject to the terms set forth herein, a Ground-Mounted Solar
Energy System for a Non-Residential Property shall not be visible
from any public road or from any other parcel (unless the owner of
such other parcel executes a Consent). If a Ground-Mounted Solar
Energy System for a Non-Residential Property would be visible
from any public road or other parcel (and a Consent is not executed
by the affected owner), the Ground-Mounted Solar Energy System
shall be screened from view at all times by existing vegetation or
topography or through the use of architectural features, earth berms,
landscaping, new plantings, fencing or a combination thereof.
Plantings used for screening shall be of such a height and width, at
the time of planting, so as to obscure the Ground-Mounted Solar
Energy System from public roads and such other parcels.

See Solar and Wind Energy Law § 6(D)(3).

To the extent that the ZBA agrees that the Project Site is a “Non-Residential Property,” the
Developer must have demonstrated to the Planning Board during site plan and special use
permit review that the solar panels are not be visible from any public road or from any
other parcel. It is our understanding that such a review never occurred, and the Appellants
were never asked for their consent. As such, we demand that the ZBA find that the Project
Site is a Non-Residential Property requiring further review by the Planning Board.
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Again, we submit that the Town must consider alternative locations for the proposed solar
development on this approximately 390 acre Project Site. By not requiring the Developer
to place the solar panels in compliance with the applicable zoning regulations, the Town
has acted arbitrary and capricious in issuing the respective building permit.

Conclusion
In short, we have appealed the building permit that was referenced in the Building
Inspector’s August 13, 2024 email, and the Appellants reserve their right to supplement this
Appeal once the Building Inspector forwards all record documentation to the ZBA pursuant to
New York Town Law. The ZBA and the Building Inspector shall mandate that the Developer
cease and desist all operations until the ZBA can hear this matter and make a determination.
We are asking, at this time, that the ZBA determine the following:
1) That the Project Site is Non-Residential Property pursuant to the Solar and Wind Energy
Law and therefore requires site plan and special use permit review from the Planning
Board; and

2) The landscape plan is unable to completely screen all views from the Appellants’ property
and therefore the ZBA must invalidate the issued building permit.

In support of the above, we have provided six (6) copies of the instant letter and related
exhibits. Please confirm when the ZBA will hear this Appeal, which should be after the Building
Inspector has forwarded all related record documents to the ZBA and the Appellant pursuant to
New York Town Law.

Thank you for your assistance in this matter. Please do not hesitate to contact me if you
have any questions.

Sincerely,

Isl Chantee Y. Gottlieh

Charles J. Gottlieb

Enclosures
cc: Jonathan lalongo, Building Inspector & Zoning Administrator (via email)

Lisa Biase, Esq. (via email)
Lou Casciano (via email)
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EXHIBIT A






























EXHIBIT B



Gottlieb, Charles

Subject: FW: Request for Immediate Stop Work Order
Attachments: Town-Of-Washington-FOIL-Request.pdf

—————————— Forwarded message ---------

From: Jonathan lalongo <buildinginspector@washingtonny.org>
Date: Tue, Aug 13, 2024 at 2:33 PM

Subject: Re: Request for Immediate Stop Work Order

To: Lisa Biase <|biase@biaselaw.com>

Good afternoon,

| have attached a copy of the FOIL request for the documents you requested. | have to have a signed request to release
the documents for record keeping purposes. Once | receive this back | will compile what | have and forward them to you.

Jonathan lalongo

On Tue, Aug 13, 2024 at 1:56 PM Lisa Biase <|biase@biaselaw.com> wrote:

Dear Mr. lalongo:

Thank you for your e-mail. Please forward to me, a copy of all permits issued by your office, together with all
applications and supporting documentation, regarding Arcadia's Solar Field project. If you cannot provide us with
copies directly, please direct us to the appropriate individual or department from which they may be obtained. Just so
you know, we continue to object both procedurally and substantively to the issuance of any permit for this project,
irrespective of any screening.

Regards,

Lisa A. Biase, Esq. and Louis Casciano

Wild Iris Farm

5515 Route 82

Clinton Corners, NY (Town of Washington)

On Tue, Aug 13, 2024 at 11:17 AM Jonathan lalongo <buildinginspector@washingtonny.org> wrote:

Good Morning,

They have a permit for this installation. Per the Solar and Wind law, it falls within the 110% rule, due to it meeting set
back requirements for both the solar law and the zoning district, no public hearing for a variance was required. | am
aware that it falls within 300' of the public road and as such, a screening plan was filed with the application and they
will be planting trees to block it from view. No Certificate of Compliance will be issued without the screening being in
place at the time of inspection.

Jonathan lalongo

On Mon, Aug 12, 2024 at 4:33 PM Lisa Biase <|biase@biaselaw.com> wrote:

Dear Mr. lalongo:



As we were advised, we are forwarding our earlier e-mail to you (together with the attached pictures), to the
individuals listed in this email. Thank you, and again, we look forward to hearing from you.

Best regards,

Lisa A. Biase, Esq. (& Louis Casciano)

Wild Iris Farm

5515 Route 82

Clinton Corners, NY (Town of Washington)

————————— Forwarded message ---------

From: Lisa Biase <|biase@biaselaw.com>

Date: Mon, Aug 12, 2024 at 2:38 PM

Subject: Request for Immediate Stop Work Order

To: <buildinginspector@washingtonny.org>

Cc: Lou Casciano <loucasciano@optonline.net>, Lisa Biase <lbiase@optonline.net>

Dear Mr. lalongo:

My apologies for not making an appointment, but this issue was just discovered and, time being of the essence, is
emergent. |just dropped off a written complaint to your Dept and the Zoning Dept regarding a Solar Farm being built
across the street from us at Arcadia Fields on Route 82. See the attached pictures. We received no notice about this,
and neither did our neighbors. There are also no permits posted anywhere around their property. We believe that
this entire solar project violates local law on several bases. Please let us hear from you as soon as possible. Thank
you.

Best Regards,

Lisa A. Biase, Esq. (& Louis Casciano)

Wild Iris Farm

5515 Route 82

Clinton Corners, NY (Town of Washington)

Jonathan lalongo
Building Inspector
Town of Washington
(845) 219-9724

Jonathan lalongo
Building Inspector
Town of Washington
(845) 219-9724



EXHIBIT C



One Commerce Plaza Charles J. Gottlieb
Albany, New York 12260 Partner
518.487.7600 518.487.7612

cgottlieb@woh.com

August 16, 2024

VIA EMAIL & FEDERAL EXPRESS

Chrissy Briggs, Town Clerk
Town of Washington

10 Reservoir Dr.

Millbrook, New York 12545
ccbriggs@washingtonny.org
townclerk@washingtonny.org

RE: Freedom of Information Law Request
Property: 749 Stanford Rd., Town of Washington
Tax Map No. 135889-6666-00-727971-0000

Dear Town Clerk Briggs:

Under the provisions of the New York State Freedom of Information Law, Acrticle 6 of the
Public Officers Law (“FOIL”), we hereby request to inspect the following records on file with the
Town of Washington, including all its departments, offices, boards, and committees (collectively
referred to as the “Town”):

1) All “records” (defined below) on file with the Town, starting from March 14, 2022 to
present, related to the above-referenced property located at 749 Stanford Rd. in the
Town of Washington (SBL 135889-6666-00-727971-0000) (the “Property”), including
but not limited to all approvals, permits, resolutions, building permits, State
Environmental Quality Review Act (“SEQRA”) documents, applications, agreements,
memorandums, reports, studies, site plans, landscape plans, certificates of
compliance/occupancy, etc.

This shall include all records on file with the Town, including but not limited to the
Town Planning Board, the Town Zoning Board of Appeals, and the Town Building
Department, and any consultants retained by the Town.


mailto:ccbriggs@washingtonny.org
mailto:townclerk@washingtonny.org

2) Any and all correspondences, letters, emails and/or other electronic correspondences
between any Town of Washington official, board member, consultant or staff member
and the owner or representative of the Property related to solar development or the
installation of solar panels on the Property. This shall specifically include any of the
above noted correspondence to or from the Town of Washington Building Inspector &
Zoning Administrator.

The phrase “records,” as used herein, is defined by New York's Public Officer's Law, but
shall also include, without limitation, comment letters, responses, draft permits, submissions,
applications, drafts of all records, typed or handwritten notes, memoranda, letters, email,
facsimiles, internal communications, summaries of telephone and other conversations, and other
correspondence or documents of any nature whatsoever.

We respectfully request copies of the above identified records and should any of the
requested documents be available electronically, | respectfully request they be emailed to
cgottlieb@woh.com. To the extent that we require any copies of the above-mentioned records, we
agree to pay any reasonable fees for copying said records.

Thank you for your assistance in this matter. Please do not hesitate to contact me if you
have any questions.

Sincerely,

Is) Charles Y], Gotdlieh

Charles J. Gottlieb

Enclosure

cc: Lisa Biase, Esg. (via email)
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Town of Washington

P.0. Box 667

Millbrook, NY 12545

Phone: (845) 677-3419 Fax: (845) 677-2085
E-mail: townclerk@washingtonny.org

ToWn Clerk’s Officé
FREEDOM OF INFORMATION (FOIL)

PLEASE BE AWARE THAT ACCORDING TO NEW YORK STATE LAW, ALL COPIES OF INFORMATION REQUESTED
WILL COST 25 CENTS PER PAGE.

DATE: August 16 2024

NAME: Charles Gottlieb

ADDRESS: Whiteman Osterman & Hanna,
One Commerce Plaza, Albany
NY 12260

PHONE: 518-487-7612

| HEREBY REQUEST THE FOLLOWING:
See cover letter.

SIGNATURE: /sl Charles J Gottlieb

DEPARTMENT APPROVAL

APPROVED COMPLETED:

(DATE)

DENIED:

(DATE)

REASON FOR DENIAL:
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