One Commerce Plaza Charles J. Gottlieb
Albany, New York 12260 Partner
518.487.7600 518.487.7612

cgottlieb@woh.com

December 13, 2024

VIA EMAIL (ZBA@Washingtonny.org) & FEDERAL EXPRESS

Chair Frank Redl and

Members of the Zoning Board of Appeals
Town of Washington

10 Reservoir Dr.

Millbrook, New York 12545

RE: Appeal of Building Permit - Supplemental Submission
Project Site: 749 Stanford Rd., Town of Washington
Tax Map No. 135889-6666-00-727971-0000

Dear Chairman Redl and Members of the Zoning Board of Appeals:

Our office has been retained by Lisa Biase and Lou Casciano (the “Appellants”), the
owners of property located at 5515 Route 82 in the Town of Washington. On August 12, 2024,
the Appellants realized that a large-scale solar field was being constructed immediately across
from their residence on lands known as 749 Stanford Road in the Town of Washington (SBL
135889-6666-00-727971-0000) (the “Project Site”) without any notice or the ability to participate
in any review process. After further review, it appears that this development was approved with
barely any review and in violation of Town regulations.

We last appeared before your Board on November 19, 2024, where we presented the
Appellants’ case and noted that the solar panels on the Project Site must be removed because they
violate Section 165-60, et. al. of the Town of Washington Zoning Code (“Zoning Code”), which
was adopted via Local Law 1 of 2018 and referred to herein as the “Solar Law”. In short, the
developed solar panels violate the Solar Law for the following reasons:

1) Regardless of whether the Project Site is classified as “residential” or “non-residential”
the solar development is unlawful because the solar panels are not “screened from view
at all times” which is required by the Solar Law. Here, the proposed landscaping is



completely inadequate. Further, itis evident that the solar panels will never be screened
from the viewshed of the Appellants’ residence, including their second-floor bedrooms.

2) The Project Site is a “non-residential”” property under the Solar Law and, therefore, the
installation of solar panels on the Project Site required Planning Board approval, which
was never obtained.

3) The solar panels are in violation of other sections of the Solar Law, including a
dangerous new utility pole. Therefore, the building permit must be revoked and the
solar development removed, and.

We submit this correspondence to the Zoning Board of Appeals (“ZBA”) to further update
the Board on documents received from the Town’s Building Department related to the building
permit that was issued for this unlawful solar development. This letter also updates the ZBA on
recent activity that has occurred on the Project Site, in violation of the stop work order issued to
the developer on October 29, 2024. Lastly, the Appellants have hired Studio A Landscape
Architecture and Engineering, DPC to review the solar development site plans and landscape plans
and opine on whether full screening of the solar panels is feasible. As demonstrated below the
landscape plans are completely inappropriate and is a failed attempt to screen the solar panels.
Shockingly, the developer has taken down existing vegetation along Route 82 making the panels
even more visible.

The documents received from the Town’s Building Department! demonstrate that the
Town’s Building Department did not: (1) visit the Project Site, (2) did not review any visual
renderings or cross sections that would demonstrate compliance with the Solar Law, and (3) merely
gave its blessing with barely a cursory review of the proposed landscape plan. This utter failure
to comply with the Solar Law has diminished the Appellants enjoyment of their property and has
reduced their property value significantly, leaving the Project Site owner and the Town subject to
litigation. An appraisal of the Appellants’ property is forthcoming for the ZBA’s record.

For the ZBA’s review, we have annexed hereto as Exhibit A application materials related
to the building permit for the solar panels that are currently being constructed on the Project Site.
See Exhibit A [Solar Development Building Documents]. We have also annexed hereto as
Exhibit B the most recent site plans and landscape plan for the solar development. See Exhibit B
[Solar Development Plans]. Further, we have enclosed as Exhibit C a determination dated
October 29, 2024, made by the Town’s Building Inspector and Zoning Administrator (“Building
Inspector”) more than 2-months after our Appeal and the Appellants’ complaints were made (the
“Determination”), which appears to address the concerns raised in this Appeal. See Exhibit C
[Building Determination]. Not surprisingly, the Determination was never sent to the Appellants
or the ZBA and is simply addressed to “whom it may concern”. If it was not for the Appellants’
FOIL request and subsequent FOIL Appeal, the Determination would have simply collected dust
in the Town’s Building Department.

1 We strongly believe that the documents provided from the Building Department are incomplete as evidenced by
major gaps of time within the correspondence and other documents. We have previously filed an appeal to our FOIL
request, and to the extent responsive documents are missing, the Town must produce such documents immediately or
risk being held by a court to pay for Appellants’ legal fees and costs in obtaining same.
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To supplement our Appeal, we submit the below demonstrating that the solar panels must
be removed from the Project Site.

l. The Developer has Violated an Issued Stop Work Order

We have annexed hereto all email correspondences between the Town’s Building
Inspector and the solar developer related to the developed solar panels. See Exhibit D [Building
Department Emails]. Via email dated October 29, 2024, the Building Inspector states:

I am writing to inform you that a complaint has been received in
regards to the project at 749 Stanford Road. Unfortunately, | have
to issue a stop work order on the project until there is a resolution.
Until such resolution, no work is to be conducted on the property
and it is to remain in the state that it currently sits. If you have any
questions, please feel free to contact me.

Exhibit D [Building Department Emails, last page] [Emphasis added]. First and foremost, it took
the Building Inspector over two months to recognize the Appellants’ complaints, the ZBA Appeal
and FOIL request. The timeframe is simply unacceptable. Also, the Building Inspector appears
to be apologizing to the solar developer for the stop work order as if the solar development was a
foregone conclusion, and that the Appellants’ rights to complain about such development (as
residents and taxpayers of Washington) do not exist. Clearly, this is preferential treatment in favor
of the Project Site owner and this unlawful bias should be thoroughly investigated by the Town.

This stop work order should have been issued in August of 2024 to limit this unlawful
disturbance when the Appellants lodged their initial complaint. As if that is not enough, the
developer has not abided by the Building Department’s stop work order. Please see Exhibit E,
annexed hereto, demonstrating all work that being conducted on the Project Site after October 29,
2024. The ZBA should take note that the developer continues to violate Town’s laws and orders,
and as such, is not acting in good faith.

1. Regardless of the Project Site’s Classification, the Building Permit Must be
Revoked Because the Solar Panels Cannot be Screened From Appellants’
Property and Other Adjacent Properties

Regardless of whether the Project Site is classified as residential or non-residential
pursuant to the Solar Law, given the topography of the Project Site and the Appellants’ property,
the developed solar panels are unable to be screened and the building permit must be revoked.
The following requirements apply to residential and non-residential properties.

For Residential Property, the Solar Law requires the following:
Subject to the terms set forth herein, a Ground-Mounted Solar

Energy System for a Residential Property shall not be visible from
any public road or from any other parcel. If a Ground-Mounted
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Solar Energy System for a Residential Property would be visible
from any public road or other parcel, the Ground-Mounted Solar
Energy System shall be screened from view at all times by existing
vegetation or topography or through the use of architectural features,
earth berms, landscaping, new plantings, fencing or a combination
thereof. Plantings used for screening shall be of such a height and
width, at the time of planting, so as to obscure the Ground-Mounted
Solar Energy System from public roads and such other parcels.
Notwithstanding anything herein to the contrary, a Ground Mounted
Solar Energy System for a Residential Property may be visible from
another parcel if:

a. the Ground-Mounted Solar Energy System is at least 300 feet
from the affected parcel, or

b. The owner of the affected parcel consents in writing (the
“Consent”) to the Ground-Mounted Solar Energy System.

Zoning Code § 165-60(F)(3) (Emphasis added).

Here, and as admitted by the Building Inspector, the subject solar panels are less than 300
feet from the Appellant’s residence and therefore must be fully screened from view at all times.
See Appellants’ August 16, 2024 Submission, Exhibit B. As evidenced in our August 16" and
November 14" submissions to this Board, the solar panels are currently visible from the
Appellants’ residence. While we previously submitted correspondence from the Building
Inspector to the Appellants stating that he would not issue a certificate of compliance until the
solar panels are fully screened pursuant to the landscape plan, the current status of the panels
violates the Solar Law. The Solar Law requires that the panels be screened at “all times”.
Certainly, it cannot be argued that the solar panels are currently screened. We have provided the
ZBA with a video prepared by the Appellant that demonstrates the extraordinary visual impact
from these solar panels, which we will play at the December 17, 2024 meeting. See Enclosed
[Appellant Video].

Regardless, the landscaping plan is wholly inadequate and will never screen the solar
panels from the Appellants’ residence or from the Goose Hollow Farm, which is also located
adjacent the Project Site at 5548 Route 82. Please see Exhibit F for pictures of the solar panels
from Goose Hollow Farm.

To this end, the Appellant’s have retained Studio A Landscape Architecture + Engineering,
DPC (“Studio A”) to review the site plan and landscape plan and perform an assessment of the
adequacy of the landscape plan. Studio A is an experienced landscape architecture and engineering
firm that has expertise in solar developments and related screening plans. We are advised by
Studio A that the current plans are wholly inadequate, and they will assess whether 100% screening
is even possible.
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Studio A expects to provide its opinion prior to the December 17, 2024 meeting. However,
Studio A has advised that the site plan and landscape plans provided by the Town do not legibly
depict topographical contours and the available GIS data only provides 5’ topographical contours.
Studio A plans on conducting a viewshed analysis that will include cross sections of the solar
panels from the Appellants’ residence with accurate and detailed topographical data, which MUST
be supplied by the Project Site owner/developer to allow the ZBA to conduct a thorough review.
The ZBA must get this accurate topographical information from the Project Site developer/owner.

The correspondence between the developer and the Building Inspector makes it evident
that the Building Inspector: (1) never visited the Project Site, and (2) did not conduct a thorough
review of the proposed landscaping or require the developer to provide any viewshed analysis
whatsoever, which would demonstrate compliance with the Solar Law. See Exhibit C [Building
Department Correspondence]. How could the Building Inspector be confident that the solar panels
would be screened from the Appellants’ property (or other surrounding properties) without such
an analysis? The answer is that he could not.

His determination was not based on any evidence whatsoever that could demonstrate
compliance with the Solar Law and the building permit must be revoked. In fact, Studio A advises
us that the landscaping plan is surprisingly inadequate. It is shocking that it was accepted by the
Town. Even if these solar panels could be screened, which they cannot, typical screening would
include more trees, additional rows of trees, earth berms, etc. We recommend that the ZBA’s
planning consultants, AKRF, review Studio A’s analysis once it is provided.

Like the above, the Solar Law requires the following for “non-residential” properties:

Subject to the terms set forth herein, a Ground-Mounted Solar
Energy System for a Non-Residential Property shall not be visible
from any public road or from any other parcel (unless the owner
of such other parcel executes a Consent). If a Ground-Mounted
Solar Energy System for a Non-Residential Property would be
visible from any public road or other parcel (and a Consent is not
executed by the affected owner), the Ground-Mounted Solar Energy
System shall be screened from view at all times by existing
vegetation or topography or through the use of architectural features,
earth berms, landscaping, new plantings, fencing or a combination
thereof. Plantings used for screening shall be of such a height and
width, at the time of planting, so as to obscure the Ground-Mounted
Solar Energy System from public roads and such other parcels.

See Zoning Code § 165-60(F)(4)(c).

Again, the arguments and evidence laid out above is also applicable to the solar
development if the ZBA determines the Project Site to be non-residential. As noted below, and
contrary to the Determination, the Project Site is non-residential. Therefore, the Project Site
owner/developer was required to obtain site plan approval and special use permit from the Town’s
Planning Board. See Zoning Code § 165-60(F)(4)(e). If that had occurred, a more detailed visual
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analysis would have been conducted and a public hearing would have been required prior to any
construction. Through this review, the Planning Board would have required a viewshed analysis
of the Project Site (which is now being conducted at the expense of the Appellants).

I11.  The Determination Incorrectly Classifies the Project Site as Residential Without
Any Evidence

The Determination holds that:

The Town of Washington Solar Law of 2018 lists the definitions and
requirements for the installation of all solar projects. Being that this
is a residential installation, the project was exempt from site plan
review under the Zoning Code or other land use regulations. The
Solar Law does not differentiate between residential and
commercial properties, rather, it differentiates between residential
and non-residential properties. While commercial operations are
done on the property, the Zoning Administrator considers this a
residential property under the Solar Law due to the existence of
multiple residential houses on the property. This is the determination
of the Zoning Administrator and their interpretation of the Town of
Washington Solar Law.

See Exhibit C [Building Determination] [Emphasis added]. First, we highlight that the Building
Inspector himself has admitted in the Determination that “commercial operations are done on the
property”. Yet, he then continues to find that the Project Site is “residential” because of the simple
fact that residential structures are on the Property. But was no investigation into the extent to
which those residential structures are utilized or whether the commercial uses on the Project Site
are accessory to those residential structures. These must be investigated by the ZBA via this
Appeal and should have been reviewed by the Building Inspector.

Zoning Code § 165-60(C) defines a “Residential Property” as “[r]eal property that is
primarily used for residential purposes and contains a one- or two-family residence.” (Emphasis
added]). Further, Zoning Code § 165-60(C) defines a “Non-Residential Property” as “[r]eal
property that is not considered Residential Property.” There is no definition in the Zoning Code
or the Solar Law that would shed light on how to determine whether a property is “primarily” used
for residential purposes. New York law requires the ZBA to look at its ordinary definition, which
is “for the most part” and/or “in the first place”. See Merriam-Webster Dictionary, Primarily,
available at https://www.merriam-webster.com/dictionary/primarily. In other words, the question
to be answered is whether the principal use of the Project Site is residential, and only uses
accessory to this residential use are located on the Project Site? The answer is no.

In the Town of Washington, an accessory use is defined as “[a] use which is customarily
incidental to and subordinate to the principal use of a premise, building, or structure and located
on the same premises as the principal use, building, or structure.” Zoning Code § 165-140. In
other words, the ZBA must assess whether the below noted commercial equine stable and tree
nursey operation on the Project Site are “customarily incidental” to a residential use. They are not.
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Courts have held that, in determining if a use is customarily incidental to a principal use
there must be a fact-intensive analysis of the nature and character of the principal use in relation
to the accessory use, and the character of the surrounding area. See Matter of Lavender v. Zoning
Bd. of Appeals, 141 AD3d 970, 972 (3d Dept 2016). The ZBA must perform this task. The
question to be asked is “[w]hether a proposed accessory use is ... incidental to and customarily
found in connection with the principal use depends on an analysis of the nature and character of
the principal use of the land in question in relation to the accessory use, taking into consideration
the over-all character of the particular area in question.” Id. at 972. In that case, the court found
that “given the manner in which petitioner utilized and marketed Highlands Castle as a venue for
weddings and other large social gatherings, the challenged use was neither subordinate nor
customarily incidental to the primary single-family residential use of the property.” Id. at 972-
973.

Thus, it is well settled that when a residential use is deemed to be the principal use on
property, courts will deny that commercial uses are accessory to such residential uses, especially
when they are not operated by the owner of the residential use and such residential uses are rented
for commercial compensation. Here, it is evident that, at the very least, the commercial equine
operations on the Project Site are not accessory to the alleged residential principal use for the
following reasons: (1) the commercial equine stable is not operated by the owner of the Project
Site for his or her personal use, (2) the commercial equine stable is rented and operated by a third
party for compensation, and (3) the commercial equine stable is a separate principal use within the
Town’s Zoning Code and should have been permitted by the Planning Board separately from the
residential structures on the Project Site. This may lead to another violation of the Town’s Zoning
Code.

The Determination itself admits that “commercial operations are done on the property”.
See Exhibit C [Building Determination]. The ZBA need not look further than this admission.
There is no evidence in the record that the existing residential structures on the Project Site are
used for residential purposes. One cannot simply build a residential structure and then continue to
use property with “commercial operations” and call it a residential property.

We have annexed here to as Exhibit G all property records obtained from the Building
Department related to the commercial equine operations and structures on the Project Site. Putting
aside the fact that several structures on the Project Site were constructed without building permits,
which was seemingly rectified over the last few years, we highlight below the following
commercial operations on the Project Site, as admitted by the Building Inspector via the
Determination.

As previously stated, the Appellants have reason to believe that the developer leases
portions of the Project Site to an organization for a commercial horse stable (horse rehabilitation).
We have annexed hereto as Exhibit G all documents from the Building Department related to the
horse stable located on-site. These documents demonstrates that this building is a “Horse Stable”
and includes:
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Horse Riding Ring;

8 horse stalls;

Tack Room;

Horse washing stalls;

Hay loft;

Two bed room apartment;

On-site waste water septic system; and
Office.

The question is whether the use of this horse stable is for private use by the owner of the
Project Site, or whether this horse stable is used for commercial purposes and with compensation
being provided to the owner of the Project Site. The Town of Washington Zoning Code has three
definitions for such equine operations:

A STABLE, PRIVATE — An accessory building in which horses are kept for private
use and not for hire, remuneration, or sale.

A STABLE, PUBLIC — A building in which horses are kept for remuneration, hire,
or sale.

A RIDING ACADEMY - Any establishment where horses are kept for riding,
driving, or stabling for compensation, or incidental to the operation of any club,
association, ranch, or similar establishment.

Zoning Code 8 165-60(C).

The documents provided in Exhibit G make no refence as to whether the on-site horse
stable is private or public. The Determination, however, classifies them as “commercial”. It is the
Appellants understanding that the owner of the Project Site rents out the stable to a group that
utilizes it for commercial equine purposes. Thus, the on-site horse stable is for remuneration, hire,
or sale, making it a commercial operation and not accessory to the on-site residential structures.
Thus, making the Project Site not primarily residential pursuant to the Solar Law. Lastly, such
commercial horse operations are not protected by New York Agriculture and Markets Law because
it is not a commercial operation that is of “at least” ten (10) horses. See New York Agriculture and
Markets Law 88 301(11) and (13).

In addition to the above, we submit that the Project Site is also known to host a commercial
tree farm operation known as Acadia Fields. See Exhibit H [Tree Operation Evidence]. Not only
is this a commercial tree operation, but the property owner is also known to pull large trees for
commercial contractors. The ZBA must ensure it reviews all such uses prior to making a
determination.

Based on the above, the ZBA must require the developer to obtain site plan and special use
permit from the Planning Board for the solar panels. That said, as noted above, such review would
be fruitless given the solar development’s inability to be “screened from view at all times”, which
is a requirement for both residential and non-residential solar developments.
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IV.  The New Utility Pole to Facilitate the Solar Panels Violates the Solar Law
The Solar Law states that:

No solar energy system shall be permitted if such installation would
require the installation of a new aboveground power line, power
pole or an electrical substation; provided, however that i) if a new
building structure is being constructed in connection with the solar
energy system, a new power pole shall be permitted or ii) a new
power pole shall be permitted if it is required by the local utility
company to maintain the solar energy system’s safe operation.

Zoning Code 8 165-60(E)(8).

As detailed in our November 14, 2024 submission, a new utility pole has been installed
directly in front of the Appellant’s property. See Exhibit I [New Utility Pole Photos]. Based on
the materials provided from the Building Department, this violates the Solar Law. First, there is
no new structure associated with the solar panels and therefore a utility pole is not permitted by
Zoning Code 8 165-60(E)(8). Second, the correspondence obtained from the Building Department
related to the installation of these solar panels does not include any documentation from the local
utility company that this utility pole was required to ensure the safety of the solar development.
How do we know this utility pole was needed? We don’t.

This is a major concern for the Appellants because on December 11, 2024, a utility pole
near 5548 Route 82 caught fire with a related explosion. See Exhibit I [Utility Pole Fire Photo].
Please note that this utility pole fire was located adjacent Goose Hollow Farm, at 5548 Route 82,
which has direct visual impacts from the solar panels as noted above. How are the Appellants
assured that this new utility pole, which violates the Solar Law, will not do the same? This is a
significant concern not only for Appellants but for adjacent neighbors and the Town of Washington
in its entirety given the current dry climate conditions and mandatory burn bans due to drought.

V. There is No Evidence in the Record Supporting the Solar Law’s 110%
Requirement and the Building Permit Must be Revoked

The Solar Law requires that:

Solar energy systems installed for the purpose of supplying power
measured by the personal use of the property shall be permitted as
an accessory use so long as the solar energy system satisfies the
other provisions of this section. A solar energy system shall be
limited to a power generating capacity not in excess of 110% of the
anticipated annual total amount of electric energy used by the
applicant’s parcel (this 110% limitation is hereinafter referred to as
the “110% limitation”).

Zoning Code § 165-60(E)(1) (Emphasis added).
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As noted above, the owner/developer has residential structures on the Project Site but also
commercial operations (commercial tree operation, commercial horse stable). There is no
indication in any of the documents provided where the energy from the solar panels is being used?
Per the above provision, the solar energy must be used for “personal use of the property”. This
would prohibit the energy being used for the commercial operations that are not operated by the
Project Site owner.

The ZBA’s own planning consultant has raised this issue via memo dated December 13,
2024 from AKRF. Certainly, the Project Site owner must provide clarity and evidence that the
solar energy is utilized in compliance with Zoning Code 8 165-60(E)(1) prior to any ZBA
determination. This should have been done prior to a building permit being issued, but the
Building Inspector was derelict in his review.

Conclusion
Based on the above, we are asking, at this time, that the ZBA determine the following:

1) That the Project Site is Non-Residential Property pursuant to the Solar Law and therefore
requires site plan and special use permit review from the Planning Board;

2) The solar panels can never be fully screened from the Appellants’ property and therefore
the ZBA must revoke the issued building permit and mandated the solar panels be removed,
and

3) The several violations of the Solar Law noted above mandate the building permit be
revoked and the solar panels removed from the Project Site.

It continues to be obvious that the solar panels are inconsistent with the Town’s Solar Law
and must be removed. The ZBA should not be tricked into thinking that this matter is moot because
the solar panels are partially constructed. It is likely that the developer continued to develop the
panels, contrary to the issued stop work order, to try and vest his development rights. However,
under New York law, in this instance the Town can revoke the building permit and mandate
removal of the solar development. See Parkview Assocs. v. City of New York, 71 N.Y.2d 274
(1988) (holding that the City was not estopped from revoking that portion of building permit which
violated long-standing zoning limits, though property owner had already engaged in substantial
construction in reliance thereon.).

This submission details additional information that the Appellants will be providing in
support of its Appeal. We request that the public hearing for this matter be continued to allow
Studio A to complete its viewshed analysis once appropriate topographical contours are provided,
an exercise the Building Department should have undertaken. Further, the Appellants are
preparing a property appraisal, which will demonstrate the impact these panels has had on their
property value, which appears to be significant. Without this information, the ZBA cannot make a
reasoned decision on this Appeal.
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In support of the above, we have provided six (6) copies of the instant letter and the
following exhibits:

Exhibit A:  Solar Development Building Permit Materials;
Exhibit B:  Solar Development Site Plans;

Exhibit C:  Building Department Determination;

Exhibit D:  Building Department Correspondences;

Exhibit E:  Pictures of work completed after Stop Work Order;
Exhibit F:  Pictures from Goose Hallow Farm (5548 Route 82);
Exhibit G:  Commercial Equine Operation Documents;

Exhibit H:  Arcadia Fields Tree Operations; and

Exhibit I: Utility Pole Photos.

We will provide the ZBA with all notice mailings and publication affidavits following this
submission. Thank you for your assistance in this matter. Please do not hesitate to contact me if
you have any questions.

Sincerely,

/s Charles J. Gottlieb

Charles J. Gottlieb

Enclosures

cc: Jonathan lalongo, Building Inspector & Zoning Administrator (via email)
Joseph P. Eriole, Esq., Van DeWater & Van DeWater (via email)
Kyle Barnett, Esq. Van DeWater & Van DeWater (via email)
Lisa Biase, Esq. (via email)
Lou Casciano (via email)
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